
THE MASTER CRAFTSMAN OF AMERICAN }fYTH: JOHN MARSHALL

"Like Socrates t  daimonion
a man t  6 ear6.  "

,  the c i tyts const i tut ion whispers in

--  Joel  D. Schwarz 1

Although the authors of  the Federal ist Papers contr ibute heavi ly to the

construct ion of  an American pol i t ical  mythology by establ ishing inst i tut ions

to cure the i11s of  the "cr i t ical  per iod" under the Art ic les of  the confederat ion.

the real  myth-making l ies in the work of  the Supreme Court  and John Marshal1.

I t  l ies speci f ical ly to the fact  Lhat Art ic le I I I  ( the Judic ia l  Art lc le)  is  just

suf f lc ient ly vague that i t  could serve aa a receptacle for  Marshal l ts economic

and pol i - t ica1 phi losophy through the establ ishment of  the doctr ine of  " iudic ia l

review't '  Once the r ight  of  the Court  to overturn federal  and state laws is establ ish-

ed, a fur ther ser ies of  customs, t radi t ions,  and i l lusions fol lows in which the

or ig inal  of  L789 becomes nothing but a symbol ic structure which is bel ieved to s ive

uni ty,  c ot t inui ty,  and legal i ty to the country in much the same manner as pr imit i -ve

myth.  The Const i tut ion elaborates and formal izes the soclal  contract  mythology. I t

appears to correspond to real i ty but actual ly summons a t remendous amount of  emot ional

appeal  and bel ief .2

Nowhere in our pol i t ical  system could the presence of  myth be more evident

than in the judic iary.  The Court  has in fact  succeeded. in conve-r jnc r  * ions

of the Const i tut ion into exact ly the opposi te of  what they were intended to mean.

Some people,  part icular ly the NRA would argue that th iE statement is t rue of  the

second amendment.  Others vrould point  to the fact  that  the ex post facto c lause

\^/as intended to prevent debtor rel ief  legis lat ion,  but f rom Calder v.  BuI l -  to the
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Minnesota Mortgage Morator ium cases i t  has been used to the opposi te ef fect .

The due process and equal  protect ion c lauses of  the Fourteenth Amendment were

intended to protect  the f reedman, through an art ist ic i l lusion they came to

protect  corporates.  The vir tues of  or ig inal ism can and have been debated, whether

or not the meaning of  the Const i tut ion should remai-n f ixed in the past,  and whether

or not that  past j -s retr ievable,  but  we are asked to have fai th in the Court ,  the

Const i tut ion,  and the r ight  of  the Court  to adjust  the mythological  mechanism in

accord r^r i th changing condi t ions.  We are also asked to bel ieve that the Court  is

capable of  maklng decis ions far outs ide i ts area of  competency and moreover to

bel i ,eve that in some manner the decis ions are just  decis ions,  which is especial ly

di f f icul t  when we are confronted by real i t ies.  The bel ief  demands which now sustain

the American judic iary are at  least  as heavy as those Plato places on his c i t izens

in the Republ ic.  (Meanwhi le we are also asked to suspend disbel ief  in the abi l i ty

of  our Congress to maj-ntain some sort  of  f iscal  responsibi l i ty .  )  From a mythological

point  of  v iew the role of  the Court  is  awesome, but ul t imately there is more myth,

more power,  and less value in the Court  than in any other branch of  government.

Nowhere can the gap between the myths of  government and the real i - t ies of  power

be more not iceable than in at tempt ing to use the wr i t ten Const i tut ion as a guide to

understanding pol i t i -ca1 act j -on.  The ent i re Watergate af fa i r  revolved around

inherent or customary powers,  t texecut ive pr iv i legert '  t tJudic ia l  reviewrt t  t t legis lat ive

i-nvest igat ion,"  none of  which are ment ioned in the document in i tsel f .  Nowhere is

there a ment ion of  the role of  pol i t ical  part ies,  1et  a lone nominat ing convent ions'

which have become an "ef f ic ient"  part  of  the pol i t ical  process, whi le the Electoral

Col lege, which has the appearance of  bej-ng powerful ,  has been relegated to a

"digni f ied funct ion."  Nowhere, except in the f i rst  amendment,  could a reader of

the document obtain any feel ing for  the role of  the press as an agency of  publ ic

cr i t j -c ism and reform. The point  is  that  a l though the w-r i t ten const i tut ion of  1789

contains a core of  informat ion regardi-ng our pol i t ical  system, the actual  Const i tut iot

is much broader,  and increasingly we are to ld in Ehe phrase of  a New York pol i t ical

boss, t 'Whatts the const i tut ion among fr iendst ' - -  the Const i tut ion can be made to
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legi t imize any pol icy posi t ion,  pro- l i fe or pro-choice,  and probabry both or

nei ther '  for  example.  l ' /e also are to ld that  " the const i tut ion is what the court

says i t  is ,"  that  the supreme court  is  the ul t imate creator of  bel ief  and arbi ter

orthodoxy'  hrrat  the court  actual ly does is to manipulate arcane formulas and leea

f ict ions in the pious hope that i ts mythmaking wi l l  sustain the system, but in one

sense the just ices are merely an elegant group of  ra inmakers who suffer a more

than occasional  drought.

I t  was, however,  not  the Federal ists but John Marshal l  who recognize the

potent ia l  for  manipulat ing myths as a source of  power.  r t  is  t rue thaL in cases

such as Calder v.  Bu11 the Marshal l ian techniques are pre-tested with a venReance

Here the Court  apPears to argue the meri ts of  a Connect icut  law designed to al1ow

a probate appeal  af ter  the statutory t ime l imi tat ion has elapsed. Thelegal

terminology ei ther rnyst i f les or bores.  what the court  is  real ly doing is at tempt-

ing to establ ish a precedent by which the Federal ist  leaders,  r , rho were in debl

for  f inancing the Revolut ion,  could be sprung from jai l  through the passage of  a

nat ional  bankruptcy act  which would have a11or,red bankruptcy to be declared as

of 1783'  To achieve this pol i t ical  resul- t  a l l  of  the Federal lst  or ientat ion toward

the protect ion of  property r ights,  insistance upon loose construct ion,  and nat ional

over state interests,  d isappears.  L i t t le indeed does judic ia l  phi losophy obstruct

a deslred resul t .  Both lega1 rhetor ic and lega1 logic are 1n the sty le of  a

prosophon, the Greek actorts mask. The Court  conceals,  and admirably so,  the real

intent and purpose of  i ts  mythmaking.

r f  you would watch the master magician concentrate his techniques with great

ski l l  and histor ical  awarenesa, then you must observe Marshal l  wi th Marbury v

Madison, for whi- le he gives the appearance of  not  want ing to enlarge judic ia l  power,

he actual ly establ ishes the power of  " iudic ia l  review" for  a l l  t ime (even though

the Court  was extremely reluctant ro exercise that power,  and did so in the nine_

teenth century only three over federal  laws: Dred Scott ,  Legal  Tender,  and

Just ice Hughes termed a

t imes

ir  d idIncome Tax, and each t ime so i t  suf fered what Mr
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As in Calder,  the issue in Marbury was technical ,  the

r ight  of  the Court  to issue a wr i t  of  mandamus to al low the plaint i f f  to receive

his commission as- iust i -ce of  the Deace in the Distr ict  of  Columbia.

l r , f ter  comment ing on Marbury 's abstract  r ight  to the commision, Marshal l  cont inues

that there is no appropr iate judic ia l  re l ief  because the or ig inal  jur isdict ion of

the Court  is  establ ished by Art ic le I I I .  Congresa can only l imi t  the appel late

jur isdi-ct ion.  The Court  had already establ ished that pr inciple in Hayburn'"  Cutt

in 1792 in refusins to aerve as a review board for veteranst pension claims. I t

is  of  more than passing interest  that  Marburyts appointment as one of  the "mid-

night judges" was part  of  the Adams administrat ionts last  d i tch ef for t  to stack

the federal  judic iary wi th Federal ist  Party members.  I " larshal l  was the Secretary

of State entrusted with issuins the commisslon. His brother wa6 the State

Departmentt6 messenger who fai led to del iver i t .  Further,  a l l  of  the records of  the

caae were convenient ly lost .  Jef fersonts at torney general ,  Levi  L incoln,  appear-

ed only as a wi tness, "myster iouser and myster iouser.rr Marshal l  v/as not re-

interest  a l though he did

as an at torney for the

quired to disqual i fy himsel f  because of  any conf l ic t  of

so in Hunter v.  Mart inrs Lessee in which he had served

Fair fax heirs who were l i t igants.  The Federal  per iod was a Lime when precedcnts and

customa were abui ld ing,  a t ime when myth-making v/as easy. Marshal l  c lear ly saw

that the Const i tut ion provided a receptacle for  h is myth creat ion,  precisely be-

cause of  the s i - lences and compromises required to get the document rat i f ied.  I t

was at tdumb statuettwai t ing for  someone to art iculate i ts major and minor premises.

I t  is  a l l  to easy to get lost  in the rhetor ic and logic of  judic ia l  decis ions.

The real  key to Marbury l ies in both Marshal l rs grandiose histor ical  v is ion,  which

r ivals that  of  any Utopian, and his seizure of  the opportuni ty to aasert  the power o:

judic ia l  revi-ew whi le seemingly denying addi t ional  power to the Court .  I t  is  s implv

a fact  of  1 i fe,  one of  Marshal l ts " facts which are foo obvious to be contested,"

that  a law contrary to the Const i tut ion is unconst i tut ional ,  and whi le chewing on

that bi t  of  wisdom, Marshal l  s imply aweeps on to the assumption that i t  is  the

Court  which has the r ight  to make such a determinat ion,  even though as Mr.  Just ice

Gibson in Eakin v.  Raub pointed out,  g iven the separat ion of  powers doctr ine,  not to



should set  aside a decis ion of  the Court  as for  the Court  to

unconst i tut ional .  Yet what most concerned the Jeffersonians

the symbol of  having to del iver the pr inciple,  the Federal ist

hands of  the master magician as he performs his "Judgment of

opponents by conceding the narrow issue whi le an ent i re covey

through Che wide open back door,  p lacing the Supreme Court  in

federal  system.

Virginia in which Marshal l  ef fect ively dehydrates the l1th Amendment and

power over the states,  but  does i t  in such a way that the Jeffersonlans

Daniel  rather than vi l l i fy  h i rn as a Herod. The issue in Cohens is the

Whi le the rnyth and i l lusion in Marbury is masterful ,  i t  is  by no means Marshal l 's

only tour de force. There is another bi t  of  legerdemain,  for  example,  in Cohens v.

ment ion the doctr ine of  legis lat ive supremacy, i t  is  just  as

6tat .e,  speci f ical ly the intent of  the Congress

this is a sui t  obviously commenced by Virginia

and not a sui t  of  Cohens against  Virginia?

reasonable that  Congress

declare a law of  Congress

was the short  term issue,

hack pol i t ic ian.  Watch the

Solomon Act"  d isarming his

of  rabbi ts is enter ing

i ts cental  ro le in the

asserts federal

applaud him as a

sale of  lot tery

t ickets by the federal  government to f inance the bui ld ing of  the capi ta l and the arrest

i l1ega1 underof  cohens, a t icket salesman in v i rg in ia,  under a Virginia 1aw making i t

the state pol ice power to se11 t ickets.  Now had Marshal l  been in a Gibbons v.  Odgen

mood, he would merely have said federal  law, state statute,  federal  law prev;r i ls ,  but

instead he yields on the narrow issue of  the convict ion,  rnaintaining that the states must

maintain the r ight  to regulate the heal th,  safety,  and morals of  thelr  c j , t izens which

pleases the statesr r ights advocates,  but meanwhi le the magician, having distracted the

Jeffersoniants at tent ion elsewhere, casual ly aaserts the r ight  of  the Court  to review

state laws and cr iminal  convict ions,  when j - t  was a theory held by a s izeable part  of  the

country that  the state Supreme Court  was the f inal  judge on matters of  state law.

Successful ly haveing div ided and conquered his opponents,  he casts a net of  i l lusion

Wel l '  what of  the prohibi t ion in the Const i tut ion against  a sui t  against  a sovereign

in remedying Chisholm v. Georgia,  wel l

agaj-nst  Cohens when they arrested him

Once Marshal l  establ ishes the mode of  the Court  as a myth-making inst i tut ion,  the

Court  becomes so entranced with i ts or"rn abi l i t ies,  that  there is hardly any myth that i t



-  I00

wi l l  not  at tempt,  especial ly af ter  i t  has been reinfoced with the sacred

formulas "due processtt  and "equal  protect iont t  f rom the Fourteenth Amendment

which 1t  uses at  wi l l  to exorcise any evi l  in publ ic pol icy which happens to

offend i t  at  a given moment.  Under the guise of  "speaking the law" or interpret ing

+L^ 1^--  
- ' !  

1^^:tne raw' r t  reg:-s lates and restructures pol i t ics,  economlcs,  and ssociety and i t

does so with Olympian grandeur and panache al l  Lhe whi le demanding that the c i t izens

bel ieve that i t .  is  adher ing to something cal led Const i tut j -on.
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Joel  D. Schwartz,  f luman Act ion and
in Eubenr !p.  c i t .

Pol i t ics in Oedipus Tyrannos,"  p.  207

Albert  Bever idge, The Li fe of  John Marshal l ( r944-41) .

3'  cf '  Robert  G- Mccloskey, ed.,  Essays in const i tut ional  lgg (1957) andin general' Edward s. corrin, rn" c".rEtritrtion and what rt MeansTodav (1973); r acknowledge a greffi 1r.cro.t.;H 
"r,understanding of const i tut ional Law and John Marshal l ,  but the ioter-pretat i -on is more that of  prof .  w.y.  Elr iot t ,  cf .  "The const i tut ion asAmerican Social  Myth" in Conyers Read, €d.,  The Const i tut ion Reconsidered

0938 )  -
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